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Recently I contributed to a volume on the philosophical foundations of labour law. Most contributors located our subject within the discourse of liberal democracy, using terms such as "distributive justice", "non-exploitation", "dignity", "citizenship", and "social inclusion". If you have a good memory, you'll recall that such terminology once commanded respect amongst intellectuals and policy makers, that they were endorsed across the political spectrum, that they enjoyed widespread, if not deep, public support, that they even inspired practical public policies. If you have a good memory you'll remember all that.
However, the concepts that once inspired labour law and conferred legitimacy on it have fallen into disrepute. We now appear to be entering a post-enlightenment, postliberal, post-democratic, era. Governments, politicians and opinion-makers feel no compunction about denouncing freedom of expression and association, about ignoring the rule of law or the principle of equal protection. And an astonishing percentage of ordinary citizens -including many union members -seemingly acquiesce in or actively support the advent of illiberal democracy. This development poses serious problems for labour lawyers.
• First, they must find new justifications, build new philosophical foundations, for labour law. If liberal democratic values have fallen out of favour even with workers, there is no point in arguing that the employment relation somehow fails to conform to higher order democratic norms.
• Second, legal strategies built on supposed constitutional protection for basic labour rights will need to be re-engineered. The judges who proclaimed as sacrosanct the rights to organize, bargain collectively and strike are retiring;
given who is appointing them, the next generation of judges is likely to begin with the opposite assumption: that labour rights should be limited or abolished.
And in fact, aggressive litigation and legislation strategies by anti-labour forces in the US are gradually stripping away rights workers have enjoyed for decades.
• Third, liberal democracy has kept labour law on life support. So long as unions could influence the outcome of elections, workers were assured some degree of consideration in any calculus of the general welfare, some immunity from extreme forms of coercion by the state, and -however imperfectly -access to an array of legal protections. In the US, at least, labour's electoral leverage has virtually disappeared since Citizens United -and we can expect to see a corresponding weakening of its ability to influence legislation and public policy.
• I know all that. But the fact is that significant numbers of workers in advanced democratic societies appear to have gone over to the dark side, have aligned themselves with illiberal forces and embraced undemocratic ideas or at least have ceased to care very much about the values that most of us in this room want to see at the heart of both our polity and our labour laws.
So we have a problem of cognitive dissonance. How do we justify our efforts to empower workers, to improve their lives and protect their rights, when many of those same workers support parties, personalities and policies we find repugnant? That, I
argue, is the most important question labour lawyers must answer. I don't have an answer myself, but I will make some suggestions that I hope will provoke a useful discussion.
First, we have to face up to facts. The world has changed; it is likely to keep changing even more rapidly and in the wrong direction. There is no plausible scenario in which in the foreseeable future we will revive or recreate the golden age of labour law, as it was from say 1945-1970. I don't say that we should abandon what remains of traditional labour law. However, whatever energy, intelligence and political capital we invest in doing so is likely to pay very poor dividends.
Second, we have to take the long view. We must develop new labour law approaches to fit the new paradigms of work and technology, as well as the new political economy.
My guess is that collective bargaining as we know it will disappear, that the new labour law will emphasize statutory standards and state regulation, rather than industrial selfgovernment. I foresee, as well, that labour lawyers will come to accept that workers' lives can no longer be improved by providing them with the wage premium and other benefits they gained through collective bargaining in individual workplaces. Deal experience showed us that reluctant governments, and even the "malefactors of great wealth" who controlled them, can be persuaded to make decent reforms if the alternative is the ratcheting up of civic unrest. And progressive militancy can do something else: it can counter the influence of the creepy-crawley racists and facists who are in the end the most dangerous enemies of liberal democracy.
If I sound a little apocalyptic, it's because I think we're on the brink of what might well be end times for liberal democracy and for labour law. And if I've laid out an agenda for labour lawyers that sounds very different from what we're used to discussing, it's because I think that nothing less responds to the extremity of the situation. I hope you'll convince me otherwise in our discussion.
